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IN THE MATTER OF THE FORMAL
COMPLAINT OF MARSHALL MAGRUDER
FILED WITH THE ARIZONA CORPORATION
COMMISSION ON DECEMBER 5, 2008.

9

10
PROCEDURAL ORDER

11
BY THE COMMISSION:

12

13

14

15

16

17

18

On December 5, 2008, Marshall Magruder filed a Formal Complaint with the Arizona

Corporation Commission ("Commission") against UNS Electric, Inc. ("UNSE"), in which he alleged

that UNSE failed to comply with provisions of Decision Nos. 70360 (May 27, 2008) (UNSEE's last

rate case), 61793 (June 29, 1999) (dismissing Complaint brought by the City of Nogales against

Citizens Utilities' ("Citizens")), and 62011 (November 2, 1999) (approving settlement agreement

between Citizens and the Commission's Utilities Division ("StafF') regarding Citizens' Plan of

20

21

22

19 Action ("POA") to rectify service problems in Santa Cruz County).

On December 29, 2008, UNSE tiled a Response to Mr. Magruder's Complaint.

On January 6, 2009, Mr. Magruder filed a Reply.

On February 17, 2009, Mr. Magruder filed a Motion for Prehearing Conference.

By Procedural Order dated February 18, 2009, a Procedural Conference was scheduled for

24 March 2, 2009.

23

25

26

On February 26, 2009, UNSE filed a Response to Mr. Magruder's Motion.

On March 2, 2009, a Procedural Conference convened with Mr. Magruder appearing on his

27 own behalf, and UNSE and Staff appearing through counsel.

Mr. Magruder alleges in his Complaint that UNSE violated Decision Nos. 61793, 62011 and28

0R\G\l\lM .
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1

2

3

4

70360 by: 1) failing to fund interest-free student loans to Santa Cruz County high school students, 2)

failing to replace poles and underground cables as agreed, and 3) failing to identify customers on life

support equipment so that public safety agencies can check on them during power outages. Mr.

Magruder raised all of these issues in UNSE's last rate case, which resulted in Decision No. 70360.

5 In Decision No. 70360, with respect to the customers on life support, the Commission found

6 as follows:

7

8

9

Although we do not believe Mr. Magruder's suggested remedies are
necessar ily the  best  way to  address the  issue he ra ises,  given Mr.
Pignatelli's commitment to work with appropriate agencies, we direct the
Company to file within 90 days of the effective date of this Decision a
statement regarding suggested changes to its procedures that may address
the concerns raised by Mr. Magruder on this issue. 1

10 On August  25 ,  2008, UNSE filed a "Compliance Filing Regarding Procedures for Outage

11 Notification for Life Support Customers (Decision No. 70360)." The Company reported that it

12 currently identities "life support" customers through a Customer Assistance Residential Energy

13 Support Low-Income Medical Life Support Program ("C.A.R.E.S.-M"). UNSE stated it currently

14 does not notify life support customers of outages, but uses its best efforts to reconnect life support

15 customers first in the event of an outage. UNSE stated further that it has discussed the issue with the

16 Santa Cruz County Sheriff' s Department, which has indicated that it would like to be aware of

17 customers with sensitive electric load requirements to use as a cross-reference for safety purposes.

18 UNSE stated that the Sheriff' s Department has agreed to retain a list of life support customers'

19 names, but has not assumed the obligation to contact life support customers. UNSE states that it was

20 in the process of contacting the C.A.R.E.S.-M customers to inform that that with their written

21 permission, UNSE will give their names and other information to the Santa Cruz County Sheriff" s

22 Department.

At the March 2, 2009, Procedural Conference, Mr. Magruder was dissatisfied that UNSE's

24 efforts have been limited to the C.A.R.E.S.-M program participants, and not extended to all life

23

25 support customers.

26 With respect to the student loan/scholarship issue, the Commission concluded in Decision

27

28 1 Decision No. 70360 at p 59.
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1 No. 70360 as follows:

2

3

4

5

6

7

8

9

10

In is not entirely clear from the evidentiary record, or the extra-record,
late-filed exhibits submitted by Mr. Magruder, whether UNSE is in
compliance with its obligations under the prior Settlement Agreement
between the City of Nogales and Citizens. Mr. Magruder contends that
UNSE is deficient regarding several matters, while the Company
maintains that it has complied fully with its responsibilities. No other
party has alleged that UNSE is not in compliance with the Commission
Order cited by Mr. Magruder. Given that some of the information upon
which Mr. Magruder relies was not available at the time of the hearing,
we believe the most efficient means of addressing his concerns is to
direct UNSE to meet with Mr. Magruder and, if necessary, request that
Staff be included in the discussions to provide an objective perspective
regarding these issues. Therefore, UNSE should initiate a meeting with
Mr. Magruder within 30 days of the effective date of this Decision, and
file within 90 days of the effective date of this Decision a statement
regarding suggested resolution of the concerns raised by Mr. Magruder
on this issue.

11 On August 25, 2008, UNSE filed in the rate case docket, a "Compliance filing Regarding

12 Citizens Utilities' Educational Assistance Program (Decision No. 70360)." UNSE states therein that

13 the education assistance program in the 1999 Settlement Agreement between Citizens and the City of

14 Nogales provided that Citizens and Nogales would work together to develop a program to assist

15 worthy Santa Cruz county high school seniors to attend an Arizona college of their choice, and each

16 year the program was to select one Santa Cruz County senior for a four-year interest-free loan to

17 assist with tuition, books, and other miscellaneous college expenses, and that if following graduation,

18 the student returned to Santa Cruz County to live and work, the loan would be forgiven. Citizens was

19 to contribute $3,000 per year, per student toward this program and additional contributions were to be

20 solicited from other benefactors by the City of Nogales to expand the program. UNSE stated that

21 after reviewing the program, it identified several deficiencies, including the following: students were

22 not required to attend Arizona schools, students were not required to return to Santa Cruz County to

23 live and work, program funding had been inadequate, and no student had been selected after 2003.

24 UNSE reported that during the summer of 2008, it met with officials of the City of Nogales and the

25 Superintendent of the Nogales and Rio Rico High School districts and requested input from the City

26 and school officials to insure that any program to be implemented is meaningful and beneficial. In

27

28 2 Decision No. 70360 at pp 61-62.
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2

1 its August 2008 Compliance filing, UNSE stated it was awaiting program feedback.

with regard to pole and underground cable replacement, the Commission found in Decision

3 No. 70360 as follows:

4

5

6

7

It is unclear from the record whether there are uncompleted requirements
related to the Citizens POA, as Mr. Magruder claims. However, we do not
neces s a r i ly  a gr ee t ha t  t he r emedy p r op os ed b y  M r .  M a gr u der  i s
appropriate, and we believe additional information is needed before any
further action is taken. We will therefore direct UNSE to file a detailed
response to Mr. Magruder's allegations on this issue, within 60 days of the
effective date of this Decision. Replies to the Company's response shall
be filed by Mr. Magruder, Staff and RUCO within 30 days thereafter

8

9

10

11

12

On July 28, 2008, UNSE filed as a compliance item in the rate case docket, a "Response to

Mr. Magruder 's Concerns." UNSE stated therein that  based on Cit izens' records,  the 20 pole

replacement  and 12 underground cable replacement  projects  ident ified in the POA have been

completed. UNSE attached a table showing the poles and underground cables replaced. UNSE states
13

that Citizens completed all of the projects except for the Mt. Hopkins cable replacement project, but
14

15

16

17

18

19

that UNSE completed that project in 2003 at a cost of $140,377. In addition, UNSE claims it has

made substantial capital investments in Santa Cruz County to improve system reliability.

In response to UNSE's compliance filing in the rate case, Staff issued a memorandum on

August 26, 2008, that verified that UNSE complied with the requirement to file a response to Mr.

Magruder's concerns. Staffs August 26, 2008, filing did not comment on the substance of UNSE's

filings.
20

21

22

23

24

25

26

On September 15, 2008, Mr. Magruder filed a Notice of Filing of his Rebuttal to the UNSE

Compliance Response to his Concerns. Mr.  Magruder  charged that the UNSE Response was

incomplete, erroneous and failed to provide details concerning the 32 projects, and argued that not all

of the projects were completed. Mr. Magruder provided details for each pole and cable replacement

project, showing the analysis for his conclusions.

On November 10, 2008, in the rate case docket, Mr. Magruder filed a "Motion to Demand

Compliance with ACC Orders." Therein, he moved that UNSE comply with Decision Nos. 61793,
27

28 3 Decision No. 70360 at p. 60.

S/h/j ane/po/mplaints/2009/Magruder v UNSE/PO 2 4
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4

5

6

7

8

9

10

11

12

13

14

15

16

17

1 62011 and 70360. In essence, his Motion raises the same demands he brings forth in this Complaint.

A review of the rate case docket, shows that no responses or other action was taken in

response to Mr. Magruder's post-Decision Motion. It appears that UNSE complied with the tiling

requirements of Decision No. 70360 by docketing the required reports in a timely fashion. There is

no indication, however, that the Commission has reviewed the filings to determine if the information

contained therein is satisfactory. Staffs compliance verifications to date do not appear to have

focused the content of the filings. It is understandable that Mr. Magruder felt compelled to bring his

Complaint after receiving no response to his earlier filings. It appears, however, that expending the

resources on a second proceeding may not be the most appropriate or efficient way to resolve the

issues Mr. Magruder has raised. These issues are already before the Commission as a result of the

findings in Decision No. 70360, and should be addressed as compliance matters in that docket.

with respect to the pole and cable replacements, both parties are adamant in their positions--

the Company that the replacements were made and Mr. Magruder that they were not. During the

March 2, 2008, Procedural Conference, counsel for Staff suggested that by meeting with the parties

Staff may be able to resolve the dispute, or at least be able to identify the source of the disagreement

and clarify the issues. We agree that in an attempt to resolve the disputes, Staff should meet with the

parties. Such meetings may be more fruitful and require less resources than a formal complaint

19

20

21

22

18 proceeding.

Staff will be directed to review the compliance filings with respect to the issues discussed

herein and file a report containing its findings about whether UNSE has complied with its obligations

under the 1999 Settlement Agreement with the City of Nogales with respect to the pole and cable

replacement projects and student loan/scholarship obligations. Staff should file a report on its

23 findings and recommendations in the rate case docket as well as in the Complaint docket. In the

24

25

26

27

28

interim, the Complaint will be held in abeyance pending Staff" s analysis.

In its Response to the Complaint, UNSE reports that it, the City of Nogales and the school

district officials plan to submit a program for City Counsel approval in early 2009, and that once the

scholarship program has been fully developed and approved by the parties, UNSE will provide a

copy to Staff. In the event the City of Nogales and UNSE are able to develop a new scholarship/loan

S/h/jane/po/mplaints/2009/Magruder v UNSE/PO 2 5
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1 program, UNSE should file an update to its compliance filings in the rate case and tile a copy in the

2 Complaint docket as well.

3 IT IS THEREFORE ORDERED that the Complaint filed by Mr. Magruder on December 5,

4 2008, shall be held in abeyance pending Staff's investigation into UNSEE's compliance with Decision

5 Nos. 70360, 61793 and 62011.

IT IS FURTHER ORDERED that Staff shall meet with the parties in an attempt to resolve the

8

9 recommendations concerning UNSE's compliance with Decision Nos. 70360, 61793 and 62011 in

10 Docket No. E-04204A-06-0_83 (the rate case) as well as Docket No. E-04204A-08-0589 (the

6

7 disputes.

I T  I S F U R TH ER  O R D ER ED  t h a t Staff shal l  fi le a report of its findings and

case,

ANE L. R'O
ADMMS TIVE LAW JUDGE

Copies of the foregoing mailed
this day of March, 2009 to:

Marshall Magruder
PO Box 1267
Tubae, Arizona 85646

11 Complaint) by June 19, 2009.

12 IT IS FURTHER ORDERED that UNSE shall update its compliance filing in the rate

13 with a copy filed in the Complaint docket, with the results of its discussions with the City of Nogales

14 concerning the student loan/scholarship program as new information becomes known,

15 IT IS FURTHER ORDERED that the Presiding Officer may rescind, alter, amend, or waive

16 any portion of this Procedural Order either by subsequent Procedural Order or by ruling at hearing.

17 DATED this I,Zv4\aay of March, 2009.

18

19

20

21

22

23

24

25

26

27

28

Michelle Livengood
UniSource Energy Services
One South Church Avenue
Tucson, Arizona 85702

Michael W. Patten
ROSHKA DEWULF & PATTEN, PLC
One Arizona Center
400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004
Attorneys for UNS Electric, Inc.

S/h/jane/po/mplaints/2009/Magruder v UNSE/PO 2 6
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1
Ms. Janice Alward, Chief Counsel
Legal Division
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

2

3

4
Mr. Ernest Johnson, Director
Utilities Division
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

5

6

,.,.

7

8
By:

9

10

any Gone
L_ secretary to are L. Rod

11

1 2

13
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17

18

19

20

21

22

23

24

25

26

27

28
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